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INDEMNITY INSURANCE COMPANY OF NORTH I 
AMERICA, A FOREIGN CORPORATION, j 

Appellant, 

I 

V * 

ADA SMOOT, Appellee. 

I 
1 

Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from two final judgments of the Dis- j 
trict Court of the United States for the District of Colum- j 
bia, (1) awarding a money judgment against appellant in | 
an action upon an Illinois judgment; and (2) enjoining ap- i 
pellant from proceeding with or honoring any judgment 
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rendered in an equity suit in the Circuit Court of Vermilion 
County, Illinois, brought to vacate and expunge from the 
records of that Court the very judgment relied on in this 
action. (Appellant’s App. 15, 16) 

Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101, D. C. Code 1940; Section 226, D. C." Code 1924. 

STATEMENT OF THE CASE. 

On September 16,1944, appellee tiled her complaint herein 
alleging, in substance, that on October 5, 1932, she obtained 
judgment against appellant for $7,993.75, in the Circuit 
Court of Vermilion County, Illinois; that no payment had 
been made on account thereof and said judgment remained 
unpaid; and, accordingly, she demanded judgment for the 
amount of said recovery, together with interest from Octo¬ 
ber 5, 1932, at six per cent per annum, besides costs. (Ap¬ 
pellant’s App. 2) 

Appellant answered, setting up four defenses, namely: 
(1) that the complaint failed to state a claim (Appellant’s 
App. 3); (2) that the alleged cause of action was barred by 
limitations prescribed in the statutes of Illinois, (Appel¬ 
lant’s App. 3); (3) that in June, 1931, appellee recovered a 
judgment in said Circuit Court against A. G. Hollingsworth 
for $7,500, together with costs, for damages alleged to have 
been sustained by her as a result of negligence in the opera¬ 
tion of a certain automobile belonging to said Hollings¬ 
worth ; that at the time of said occurrence and at the time 
of the entry of said judgment Hollingsworth held a policy 
of insurance issued to him by Fort Dearborn Insurance 
Company, pursuant to which policy the Company agreed to 
indemnify him against claims asserted against him by any 
person or persons, arising out of accidental collision of his 
automobile with any other automobile to the extent of 
$5,000; that the policy also provided among other things, 
that the company would defend any suit brought on account 
of any such claim or claims, and that Hollingsworth would 
furnish an acceptable appeal bond when, in the opinion of 
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the company, an appeal should be necessary, the company, 
in such case, to pay the bond premium; that pursuant to this 
policy, the company defended Hollingsworth, and when 
judgment w'as recovered against him the company required 
him to appeal and furnish bond; that at that time Hollings¬ 
worth had no money or property with which to pay the 
judgment; that he was likewise without means to obtain the 
required appeal bond unless he could furnish indemnity or 
collateral; that at his instance and request, application was 
made to appellant to become surety on his bond, with the 
understanding and subject to the agreement that J. H. Lew- 
man and I. Ray Carter, who were attorneys-at-law repre¬ 
senting Hollingsworth, should sign an indemnity agreement 
in favor of the appellant; that at the instance and request 
of the appellee, Harlin M. Steely and Harlin M. Steely, Jr^, 
(appellee’s attorneys in said damage suit), agreed to inj- 
demnify and save harmless said Lewman and Carter upoh 
their agreement and indemnity; that appellee further 
agreed that inasmuch as the sole purpose of making it posj 
sible for said Hollingsworth to give a bond was to enforce 
collection of said judgment against his insurance carrier no 
liability would be asserted against appellant, or actioii 
taken upon said bond on appeal; that pursuant to such, 
understanding and agreement, appellant executed said bond 
on appeal and the said several indemnity agreements werej 
made and executed; that the judgment against Hollings-j 
worth was affirmed on appeal; that thereafter, there was 1 , 
an action filed on the bond, and this resulted in the entrv of I 
judgment, as “a part of the said plan and agreement to col- i 
led from the insurance carrier of said Hollingsworth the j 
judgment recovered against him as aforesaid;” that there-i 
after the Insurance Company went into receivership, and 
nothing: was collected from it; that since the entrv of the | 
judgment sued on, J. H. Lewman, one of appellant’s in¬ 
demnitors, departed this life, and his estate has been ad¬ 
ministered; that Harlin M. Steely, one of the indemnitors 
of Lewman and Carter, departed this life in 1935; that al- 


i 
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though appellant has been engaged in business in Vermilion 
County, Illinois, continuously for more than twelve years, 
and has had an agent in said County upon whom process 
might be served, no demand was ever made upon it for pay¬ 
ment of the alleged judgment, and no execution issued 
thereon; that as a result of the delay and laches of appellee 
in attempting to enforce her claim, appellant has been preju¬ 
diced in its claim against its indemnitors, and against one 
of them its right may have been entirelv lost; that accord- 
ingly, appellee was precluded by her laches from maintain¬ 
ing this action, and by reason of her agreement not to en¬ 
force any claim against the bond executed by appellant as 
aforesaid , she is without right to maintain this suit, (Appel¬ 
lant’s App. 3-6); and (4) that appellee was not the sole 
owner of said judgment, but that tvrenty-five per cent of 
the underlying claim, (the claim for damages against Hol¬ 
lingsworth), belonged to Harlin M. Steely, Jr., who had 
served notice on appellant that he claimed a lien therefor. 
(Appellant’s App. 6) 

On December 29, 1944, appellee filed a motion for judg¬ 
ment on the pleadings, asserting that the defenses relied 
upon were insufficient to bar recovery, and that the answer, 
being unverified, failed to comply with the requirements of 
Rule 11 of the Federal Rules of Civil Procedure. This lat¬ 
ter contention, however, was withdrawn. (Appellant’s 
App. 7) 

On January 11,1945, appellee filed a motion to enjoin ap¬ 
pellant from prosecuting a suit in equity in the Circuit Court 
of Vermilion County, Illinois. (Appellant’s App. 8) She at¬ 
tached to her motion a copy of the complaint in said action, 
from which it appeared that Hollingsworth, Harlin M. Steely, 
Jr., and appellant, relying upon the agreement made by ap¬ 
pellee and set forth in appellant’s third defense, were seek¬ 
ing to have the Court in Illinois vacate the judgment sued 
on, declare it to be void and of no effect, and to expunge the 
same from the records of said Court. (Appellant’s App. 
9-11) Since appellee filed a copy of the complaint and 
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notice thereon with her motion, it is apparent that she was; 
aware of the pendency of the same at least as early as Jan-1 
nary 11, 1945. (Appellant’s App. 9-14) 

Upon these motions, and on the pleadings alone, the trial | 
Court entered two final orders on the same day, that is to| 
say, (1) an order for judgment against appellant for! 
$7,993.75, with interest thereon from October 5, 1932, at thej 
rate of six per cent per annum, and costs; and (2) an order j 
restraining and enjoining appellant from in any way pro-1 
ceeding in the equity cause filed in Illinois, “until there has j 
been a final determination of this cause” and * * * “from j 
in any way recognizing or honoring any judgment that may j 
be entered on behalf of any other parties in Equity Case j 
No. 25649, in the Circuit Court of Vermilion County, Illi¬ 
nois, insofar as it may interfere with plaintiff’s rights in j 
this cause.” (Appellant’s App. 15,16) No written opinion ! 
was filed, nor were there any reasons assigned by the trial j 
Court for his rulings. From the judgments so entered, this ! 
appeal has been prosecuted. 

STATUTES AND RULES INVOLVED. 

I 

The relevant parts of statutes and rules involved on this ! 
appeal are as follows: 

Section 265, Judicial Code; 28 U. S. C. A., 379: 

“The writ of injunction shall not be granted by any ! 
court of the United States to stay proceedings in any j 
court of a State, except in cases where such injunction j 
may be authorized by any law relating to proceedings j 
in bankruptcy.” 

j 

_ 

i 

Rule 56, Federal Rules of Civil Procedure: 

“ (a) A party seeking to recover upon a claim, conn- ! 
terclaim, or cross-claim or to obtain a declaratory judg- S 
ment may, at any time after the pleading in answer j 
thereto has been served, move with or without support- 
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ing affidavits for a summary judgment in his favor 
upon all or any part thereof. 

• • • • 

(c) The motion shall be served at least 10 days be¬ 
fore the time specified for the hearing. The adverse 
party prior to the day of hearing may serve opposing 
affidavits. The judgment sought shall be rendered 
forthwith, if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that, 
except as to the amount of damages, there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.” 


Jones, Illinois Statutes Annotated, Section 107.284 (2), 
approved July 19, 1939: 

“Judgments in any court of record in this State may 
be revived by scire facias, (or by ordinary civil action 
in lieu of scire facias, as provided by the Civil Practice 
Act and all existing and future amendments thereto, or 
a civil action) may be brought thereon within twenty 
vears next after the date of such judjrment and not 
'after; * * •” 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in granting an injunction. 

2. The Court erred in failing to hold and find that appel¬ 
lee’s alleged cause of action was barred by limitations. 

3. The Court erred in failing to hold and decree that ap¬ 
pellee’s alleged cause of action was barred by laches, and 
that she was estopped to claim against appellant on its 
bond. 

4. The Court erred in failing to hold and determine that 
the answer of appellant presented issues of fact, which re¬ 
quired a trial. 

5. The Court erred in granting appellee’s motion for 
judgment on the pleadings. 





SUMMARY OF ARGUMENT. 

i 

With respect to the injunctive order, we contend that the 
trial court proceeded improvidentlv, and contrary to the 
express provisions of the Judicial Code. In ordering judg¬ 
ment for appellee on the pleadings, the court acted contrary 
to Rule 56 of the Federal Rules of Civil Procedure, since 
the answer of appellant presented an issue of fact, upon 
which it was entitled to a trial. Furthermore, on the plead¬ 
ings, appellee had no right to maintain her action (1) be¬ 
cause of the provisions of the applicable Illinois statute, and j 
(2) because of her laches. 

ARGUMENT. 

Point 1. 

When the injunctive order was entered by the trial court, 
it appeared from a motion filed by appellee that appellant, 
together with A. G. Hollingsworth and Harlin M. Steely, 
Jr., (neither of whom was a party to this action), had filed 
a suit in equity in the Circuit Court of Vermilion County, 
Illinois, (the same court whose judgment appellee is seek¬ 
ing to enforce), to vacate said judgment, declare the same 
to be void and of no effect and to expunge it from the rec¬ 
ords of said court. Appellee had notice of this suit, and 
made a part of her motion for injunction a copy of the com¬ 
plaint and order for appearance therein. (Appellant’s App. 
8-14) Asserting that it was sought in said suit to obtain 
jurisdiction over her by publication, in violation of the due 
process clause of the Constitution, she moved that appel¬ 
lant be enjoined from proceeding therein. (Appellant’s 
App. 8) She did not deny the truth of any of the allega¬ 
tions made in said complaint. Indeed, she has never denied 
that she made an agreement not to proceed against the 
bond, or against this appellant, as alleged in the answer 
filed herein by appellant and as alleged in the complaint 
filed in the Illinois proceeding. (She has likewise failed to 
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indicate why she has taken no action on the bond or the 
judgment for more than twelve years.) 

The trial court not only enjoined further proceedings in 
the Illinois suit, but also restrained and enjoined appellant 
‘‘from in any way recognizing or honoring any judgment 
that may be entered on behalf of any other parties in Equity 
Cause No. 25649, in the Circuit Court of Vermilion County, 
Illinois, insofar as it may interfere with plaintiff’s riirhts in 
this cause.” This, the trial court indicated, was predicated 
on the theory that the instant case was filed before the Illi¬ 
nois suit to vacate; that both suits involved the same issues 
of fact, and because this action in the District of Columbia 
was filed first there could be no basis for the exercise of 
jurisdiction by the Illinois court which had rendered the 
original judgment. (Appellant’s App. 15, 16) 

In view of Section 265 of the Judicial Code, supra, we sub¬ 
mit the trial court had no power to issue the injunction, and 
its injunctive order should, therefore, be reversed. Cases 
in this Court sustaining our contention are: 

v. 

Hyatt sville Building Assn. v. Bouic, 44 App. D. C. 
408. 

Harlan v. Harlan . 52 App. D. C. 98; 281 F. 602. 

Herfurth v. Herfurth , 77 U. S. App. D. C. 391; 135 
F. (2d) 948. 


Point 2. 

The judgment in Illinois was entered October 5, 1932. 
(Appellant’s App. 2) No proceedings to revive were taken 
in Illinois. It does not appear that anj- execution was is¬ 
sued. This action was commenced September 16,1944. (Ap¬ 
pellant’s App. 2) Therefore, we submit that this action 
was barred by limitations, under the Illinois Statute, supra. 

Point 3. 

Even if action on the judgment were not barred by limita¬ 
tions, we submit that the allegations of the answer show a 
situation in which appellee is subject to the equitable de- 
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fense of laches. For twelve years she remained inactive 
and never asserted a claim against appellant. According to 
the answer, which is not denied, appellant became surety j 
on the bond of Hollingsworth solely because of appellee’s i 
agreement that no liability vrould ever be asserted against j 
it, and in order to enable her to carry through her plan for 
collecting her judgment in the negligence suit against Hoi- ! 
lingsw’orth from his insurance company. The plan did not 
work, because the insurance company went into receiver- j 
ship. Of this fact, the plaintiff was doubtless aware. 

Meanwhile, J. H. Lewmian, one of appellant’s indemni¬ 
tors, had departed this life and his estate had been adminis- j 
tered. Harlin M. Steely, one of the indemnitors of Lew- 
man, also died. Appellant has been engaged in business in 
the County vrherein the original judgment was entered for j 
more than twelve years, has had an agent there upon whom 
process might be served, but there has been neither demand j 
for payment nor execution upon the alleged judgment. (Ap- ! 
pellant’s App. 5, 6) As a result of the delay and laches of j 
appellee, in attempting to enforce her claim, appellant has | 
been prejudiced in its claim against its indemnitors, and j 
against one of them its rights may have been entirely lost. 
(Appellant’s App. 6) Under such circumstances, vre sub- j 
mit appellee is estopped and precluded from maintaining 
this action, and the trial Court should have held accord- j 
ingly. j 

i 

Points 4 and 5. 

The third defense interposed by appellant undertook to 
state the facts and circumstances connected with execution; 
of the bond by it in 1931. In this defense it w’as distinctly 
alleged that the bond was procured for the sole purpose of 
enabling appellee to collect the judgment against Hollings-; 
worth from his insurance carrier, and that the judgment! 
upon which appellee relies vras entered as part of said plan; 
and agreement. (Appellant’s App. 4, 5) These allegations' 
were never denied. Appellee did not challenge their accu- 
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racy as statements of fact, but took the position that they 
constituted a collateral attack upon her judgment. (Appel¬ 
lant’s App. 7) 

Apparently the trial Court accepted appellee’s conten¬ 
tion, although he gave no formal expression of opinion. 
Whatever reasons may have actuated the entry of judg¬ 
ment, we submit the Court erred. 

If the motion for summary judgment was granted on the 
theory that there w*as no genuine issue as to a material fact, 
the ruling was erroneous. The third defense set forth facts 
which, if true, constituted a bar to the action. In other 
words, if there was an agreement such as that alleged, then 
appellee was not entitled to recover. Whether there was 
such an agreement, and its terms, were facts in issue to be 
ascertained at the trial on the merits. This would seem to 
1 be so obvious as to require no citation of authority, since 
it was apparently conceded that the agreement if made was 
lawful and not against public policy. Accordingly, the mo¬ 
tion should have been denied, so that appellant might avail 
itself of the right to a trial on the merits. 

On the other hand, we submit it is likewise perfectly clear 
that the third defense was not a collateral attack upon the 
judgment. If it be true that appellee procured this appel¬ 
lant to become surety for the purpose of enabling her to 
collect the Hollingsworth judgment, upon the representa¬ 
tion and agreement on her part never to enforce liability 
against the bond, then her attempt to maintain this action 
is a violation of that agreement and should not be counte¬ 
nanced anywhere. The defense was not an attack upon the 
judgment, but rather an assertion of a contract right held 
by appellant under its agreement with appellee. 

When it became apparent that appellee was determined 
to violate her agreement by insistence upon this action, suit 
was brought against her in the Court which entered judg¬ 
ment in the first instance. This was the suit which the trial 
Court enjoined. (Appellant’s App. 15) After the injunc¬ 
tion was granted here, the Illinois Court proceeded to a final 
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decree which was entered February 6,1945, a certified copy; 
of such decree being printed below. 1 


i State of Illinois, Vermilion Count, ss. 

In Equity No. 25649. 


In the Circuit Court 


A. G. Hollingsworth, Harlin M. Steely, Jr., and Indemnity Insurance! 
Company of North America, Plaintiffs , 


V. 


Ada Smoot, Defendant . 
DECREE. 


This cause coming on to be heard upon the motion of A. G. Hollingsworth; 
and Harlin M. Steely, Jr., upon the complaint heretofore filed in this cause, 
and the Court being fully advised in the premises and having heard evidence 
in open court and arguments of counsel, docs find that it has jurisdiction of i 
the subject matter of said suit and the parties and, particularly, does find j 
that said complaint was filed in this Court on the 19th day of December, 
A. D. 1944, and on said date there was filed an affidavit of non-residence made 
by the plaintiff, Harlin M. Steely, Jr., which said affidavit did show that the 
defendant, Ada Smoot, is not a resident of this state and that her place of ; 
residence is No. 3420 “ N ’ ’ Street, N. W., Washington, D. C.; and 

The Court further finds that the suit involves a res within the jurisdiction 
of this Court, the same being judgment, heretofore entered by the Circuit Court 
of Vermilion County, Illinois, on October 5, A. D. 1932, the same appearing 
in Judgment Docket “Z” at page 78 of the records of this Court; and 
- The Court further finds that a notice of pendency of this suit was duly 
published in the Commercial-News, a daily secular paper of general circula- i 
tion, at Danville, Vermilion County, State of Illinois, for more than six (6) 
months prior to the publication of said notice, which said notice stated the j 
title of the Court, the name of the parties in said suit, the number of the | 

case and the date after which default might be entered against said defen- j 

dant, the same being the first Monday of February, A. D. 1945, which said 
notice was published once each week for three (3) successive weeks, the first 
publication thereof being made on the 19th day of December, A. D. 1944, and 
the last publication thereof being made on the 5th day of January, A. D. ; 
1945, said first publication being more than thirty (30) days prior to the 
return day, all as is more fully evidenced by the certificate of the North¬ 
western Publishing Company, a Corporation, filed in this cause; and 

The Court further finds that within ten (10) days after the first publica¬ 
tion of said notice, the clerk of this Court mailed, postage prepaid, a copy of 

said notice, as aforesaid, to the defendant, Ada Smoot, at the address set 

opposite her name in said affidavit of non-residence hereinafter described, and 
that said clerk has duly filed herein his certificate of mailing such notice, to 
which reference is hereby made; and 

The Court further finds that said publication and mailing of notice was 
in all respects in compliance with the applicable law and that the Court has i 
jurisdiction of the subject matter and the parties hereto; and 

The Court further finds from the evidence that, in full compliance with the 
provisions of the Soldiers’ and Sailors’ Civil Relief Act of 1940, there has 
been duly filed in this cause an affidavit of Harlin M. Steely, Jr., that said j 
defendant is not in the military service of the United States; and 

The Court further finds from the evidence that on the 6th day of February, j 
A. D. 1945, the plaintiffs, A. G. Hollingsworth and Harlin M. Steely, Jr., 
made their motion in this Court in this cause that the defendant not appear¬ 
ing or answering be defaulted, and it appearing to the Court that the defen¬ 
dant, Ada Smoot, nor anyone for or in her behalf, has made or filed any 


i 
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answer to the complaint herein, nor has made appearance by motion, or other¬ 
wise, and said defendant, is in default and thereupon this Court ordered said 
defendant to come into Court and answer the complaint instanter and said 
defendant, being then called three (3) times in open court, came not, nor 
anyone for her, but made default herein and was accordingly defaulted by 
order of this court and the complaint herein taken as confessed against said 
defendant; and 

The Court particularly finds from the evidence heard in open court that 
the matters and things alleged in said complaint are true, as therein alleged, 
and does particularly find: 

That the plaintiff, Harlin M. Steely, Jr., together with his father, H. M. 
Steely, were employed as attorneys to represent the defendant, Ada Smoot, 
in a personal injury cause of action against the plaintiff, A. G. Hollingsworth, 
because of certain injuries sustained by said Ada Smoot by the automobile 
of said A. G. Hollingsworth; that said Ada Smoot by and through her attor¬ 
neys, Steely and Steely, aforesaid, did file a suit against the said A. G. 
Hollingsworth in the Circuit Court of Vermilion County, Illinois, and after a 
trial of said cause secured a verdict and judgment was entered against the 
said A. G. Hollingsworth in the amount of $7500.00, on June 23, 1931. 

The Court does further find that at said time the said A. G. Hollingsworth 
did not have any property subject to execution, but was the owner of a 
liability insurance policy issued by the Ft. Dearborn Insurance Company, 
which company had defended the suit against the said A. G. Hollingsworth; 
that because of the fact that the said A. G. Hollingsworth possessed no prop¬ 
erty subject to execution and sale the only apparent chance of collecting said 
judgment in behalf of defendant, Ada Smoot, was through recovery upon 
! the liability insurance policy issued by the Ft. Dearborn Insurance Company, 
above mentioned; and 

The Court further finds that said policy of insurance issued by the said 
Ft. Dearborn Insurance Company contained a provision that said Insurance 
Company would be relieved from liability in the event it decided to appeal a 
case in which judgment was rendered against it, unless the insured would 
furnish the appeal bond required to perfect such appeal; that said Ft. Dear¬ 
born Insurance Company did demand of said A. G. Hollingsworth that he 
supply such appeal bond, but because of the financial standing of the said 
A. G. Hollingsworth he was unable to secure the issuance of such an appeal 
bond; and 

The Court further finds that thereupon the said Ada Smoot did instruct and 
authorize the plaintiff, Harlin M. Steely, Jr., to enter into an arrangement 
with said A. G. Hollingsworth to assist him in procuring a satisfactory appeal 
bond in order to prevent said Ft. Dearborn Insurance Company from escaping 
from its liability under such liability insurance policy; and 

The Court further finds that the said Ada Smoot did thereupon enter into 
an agreement with the Indemnity Insurance Company of North America and 
A. G. Hollingsworth, wherein she agreed that if said Indemnity Insurance 
Company of North America and A. G. Hollingsworth would execute an appeal 
bond that the said Ada Smoot would not thereafter enforce collection of such 
judgment in the event of its affirmance, from said Indemnity Insurance Com¬ 
pany or from said A. G. Hollingsworth, but would rely solely upon her remedy 
against the insurance policy issued by the Ft. Dearborn Insurance Company; 
and 

The Court further finds that in order to secure the issuance of said appeal 
bond the Indemnity Insurance Company of North America required the exe¬ 
cution of an indemnity agreement by other persons than said A. G. Hollings¬ 
worth and that H. M. Steely and the plaintiff, Harlin M. Steely, Jr., did 
thereupon enter into an agreement with the defendant Ada Smoot, that H. M. 
Steely and the plaintiff, Harlin M. Steely, Jr., would personally secure a satis¬ 
factory indemnitor to sign said bond with said A. G. Hollingsworth and that 
he, Harlin M. Steely, Jr., and H. M. Steely would personally indemnify and 
save said indemnitor harmless from any loss or liability upon said bond in 
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order to induce such indemnitors to assume such liability, and that in con¬ 
sideration of such facts the said Ada Smoot did thereupon agree never to en'r 
force a liability upon said appeal bond or against said A. G. Hollingsworth, 
but to rely solely upon the remedy against the insurance policy issued by the 
Ft. Dearborn Insurance Company; and 

The Court further finds that thereafter the Indemnity Insurance Company 
of North America and A. G. Hollingsworth did execute an appeal bond and 
the plaintiff Harlin M. Steely, Jr., together with H. M. Steely, did enter int<i 
an agreement indemnifying the indemnitors upon such appeal bond, all in 
accordance with and in reliance upon said agreement with the defendant, Ada 
Smoot, to the effect that she would not enforce a liability upon said bond, 
and would save Harlin M. Steely, Jr., and H. M. Steely harmless in respec^ 
to the liability they so assumed. 

The Court further finds that thereafter an appeal was taken from said 
judgment in the Circuit Court of Vermilion County, Illinois, to the Appellate 
Court for the Third District, which court affirmed said judgment and said 
judgment thereafter became final. , ; 

The Court further finds that thereafter the said Ada Smoot, by her attori 
neys, Steely and Steely, filed in the Circuit Court of Vermilion County, Illinois,! 
her action in debt upon such appeal bond to secure a judgment thereunder^ 
in order to assist in the collection of such claim against the Ft. Dearborn In-i 
surance Company, which said judgment was entered without contest upon the! 
part of the plaintiffs, Indemnity Insurance Company of North America and 
A. G. Hollingsworth, upon the express understanding and agreement on the 
part of the said Ada Smoot that no execution would be issued upon said 
judgment, nor any effort be made to collect the same, but that the same! 
should remain merely a record is to the amount of the claim of the said Adaj 
Smoot, to assist in the enforcement of her judgment against the Ft. Dearbor^ 
Insurance Company; that said judgment was thereupon entered in said action 
against the Indemnity Insurance Company of North America and A. G. Hol-| 
lingsworth, on the 5th day of October, 1932, in the amount of Seven Thousand 
Nine Hundred Ninety-three and 75/100 Dollars ($7993.75) which judgment 
has remained of record in Judgment Docket “Z” page 78 in the records of 
the Circuit Court of Vermilion County, Illinois, since that date, without! 
issuance of execution. 

The Court further finds that said judgment entered against the Indemnity! 
Insurance Company of North America and the plaintiff, A. G. Hollingsworth,| 
has fully served the purpose for which the same was entered and under the! 
agreement between the plaintiffs and the defendant, Ada Smoot; that saidj 
judgment does not, in fact, constitute a valid judgment or lien and the same 
should be vacated and set aside; that the defendant, Ada Smoot, in violation 
of her agreements under which said bond was issued and said judgment was 
entered has, since made attempts to issue executions upon said judgment,! 
or otherwise wrongfully enforce collection of said judgment. 

The Court further finds that the said judgment under the agreement be-! 
tween the parties above alleged, is not, in fact, a valid and binding judgment,! 
and is not in equity enforcible against the judgment debtors and the attempt 
by the defendant, Ada Smoot, to enforce said judgment is a violation of the 
agreement between the parties hereto pursuant to which said judgment was 
entered, and said judgment is wholly void and of no effect and should be 
expunged from the records of Vermilion county, Illinois. 

Now, Therefore, it is Ordered, Adjudged and Decreed that said judg-| 
ment, heretofore entered by this Court in the Matter of Ada Smoot v. In-j 
demnity Insurance Company of North America and A. G. Hollingsworth on! 
the 5th day of October, A. D. 1943, in the amount of Seven Thousand Ninel 
Hundred Ninety-three and 75/100 Dollars ($7,993.75) and costs, as shown ini 
Judgment Docket “Z” at page 78 of the records of this Court, is null and| 
void and of no force and effect, and said - judgment is hereby wholly set aside! 
and declared to be null and void an without force and effect, and the clerk! 


I 
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of this Court is hereby ordered and directed to cancel and expunge the record 
of said judgment appearing in Judgment Docket “Z” at page 78 of the 
records of Vermilion County, Illinois. 

Dated this 6th day of February, A. D. 1945. 

Enter: 

/s/ Casper Platt, 

Judge. 

Filed February 6th, 1945 Albert D. Alkire, Clerk of the Circuit Court, 
Vermilion County, Ill. 

State of Illinois, County of Vermilion, ss. 

I, Albert D. Alkire, Clerk of the Circuit Court of Vermilion County, in 
the State aforesaid, do hereby certify the above and foregoing to be a true, 
perfect and complete copy of Decree in a certain cause heretofore pending 
in said Court, on the Chancery side thereof, wherein A. G. Hollingsworth, 
Harlin M. Steely, Jr., and Indemnity Insurance Company of North America 
Plaintiffs, and Ada Smoot, Defendant. 

I In Witness Whereof, I have hereunto set my hand and affixed the seal 
of said Court, at Danville, this 30th day of April, A. D. 1945. 

Albert D. Alkire, 

(Seal) • Cleric. 

By Mary Vogt, 

Deputy. 
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Inasmuch as the Illinois Court had jurisdiction first, 
the present suit must be considered as ancillary or auxil¬ 
iary. 

; 

Carey v. Houston & Texas Central Ry. Co., 161 U. S.! 
115; 40 L. ed. 636. 

Appellee ignored the subsequent Illinois proceedings. I 
When making the complaint therein a part of the record! 
here she did not deny any of the allegations with respect 
to the agreement between herself and this appellant. It is' 
reasonable, therefore, to assume that there was an agree- j 
ment as alleged. This, the Illinois Court determined, was 
sufficient to vacate the judgment and expunge the judgment I 
records of that Court. It is inconceivable that any less 
weight should be given to her agreement by this Court. 

CONCLUSION. 

In view of the express prohibition of Section 265 of the i 
Judicial Code, the injunction entered by the Court below 
'was erroneous and should be set aside. It was likewise 
error to grant appellee’s motion for summary judgment on | 
the pleadings. Appellee’s suit was barred by limitations. 
Her inaction and delay were prejudicial to appellant, and 
constituted a defense to her claim. Appellant’s answer j 
tendered issues of fact which went to the verv substance of I 
the action. Upon these issues appellant was entitled to a 
trial on the merits. By the order appealed from this right ! 
has been denied. The ruling was clearly erroneous. 

Therefore, vre respectfully submit that both judgments j 
should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Attorneys for Appellant. 

Brandenburg and Brandenburg, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

District of Columbia 

No. 8991 


INDEMNITY INSURANCE COMPANY OF NORTH 
AMERICA, A FOREIGN CORPORATION, 

Appellant , 
v. 

ADA SMOOT, Appellee. 

■ • 

Appeal from the District Court of the United States for the 

District of Columbia. 
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1 Filed Sep 16 1944 

In the District Court of the United States 

For the District of Columbia 
Civil Action No. 25962 

Ada Smoot, 3420 N Street, N. W., Washington, D. C., 

Plaintiff , 

vs. 

Indemnity Insurance Company of North America, a 
foreign corporation, % Lewis A. Payne and Company, 
Investment Building, Washington, D. C., Defendant. 


Complaint in Action Upon a Foreign Judgment. 

1. Jurisdiction exists in this case by virtue of Section 
12-203 of the District of Columbia Code. 

2. On October 5, 1932, the plaintiff herein obtained a 
judgment against the defendant in the sum of $7,993.75, in 
the Circuit Court of Vermillion County, Illinois. 

1 3. The defendant has not made any payment on account 
of the aforementioned judgment, and the same remains 
unpaid. 

4. The Code of Laws of Illinois provides as follows: 

“Judgments in any Court of Record in this state may be 
revived by scire facias, or by ordinary civil action in lieu of 
scire facias as provided by the Civil Practices Act, and all 
existing and future amendments thereto, or a civil action 
mav be brought thereon within twentv vears next after the 
date of such judgment and not after; —” 

Wherefore, the plaintiff claims of and from the defen¬ 
dant the sum of $7993.75, plus interest from October 5, 
1932, at the rate of six per cent per annum, besides costs. 

ADA SMOOT 

STANLEY H. KAMEROW 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Plaintiff. 

• ••••••••• 
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3 Filed Dec 20 1944 

Answer of Defendant, Indemnity Insurance Company pf 

North America. 

First Defense 

The complaint fails to state a claim upon which relief may 
be granted against this defendant. 

Second Defense L. 

! 

, Plaintiff's alleged cause of action did not accrue within 
seven years next preceding the filing of the complaint here¬ 
in, but accrued, if at ail, on to-wit, the 3th day of October, 
1932. Said alleged judgment lias not since said 5th day 6f 
October, 1932, been revived, and no execution has been is¬ 
sued thereon. By reason of the statutes of the State of 
Illinois, in such cases made and provided, no execution may 
now be issued upon said alleged judgment, nor may proceed¬ 
ings be brought thereon unless and until the same shdll 
have been revived by proceedings duly instituted in t^ie 
court where the said alleged judgment w*as rendered. 

i 

I 

4 Third Defense 

j 

1. On, to-wit, the 23d day of June, 1931, said plaintiff 
recovered a judgment in the Circuit Court, Vermillion 
County, State of Illinois, against one A. G. Hollingsworth, 
for the sum of Seven thousand five hundred dollars ($?,- 

i 

500.00), together with costs amounting to One hundred two 
dollars and ninety cents ($102.90), for damages alleged to 
have been sustained by said plaintiff as a result of negli¬ 
gence in the operation of a certain automobile belonging fo 
said Hollingsworth, as by the record and judgment in said 
action will more fully and at large appear. 

2. At the time of the happening of said occurrence, and at 
the time of the entry of said judgment, said Hollingsworth 
held a certain policy of insurance issued to him by Folrt 
Dearborn Insurance Company, a corporation, designated 
as “automobile policy” under and pursuant to which said 

i 

i 


i 

j 

i 

I 

i 

i 


4 


company agreed to indemnify him against claims which 
might be asserted against him by any person, or persons, 
arising out of accidental collision of one Chevrolet Coach 
then and there owned by said Hollingsworth, with any other 
automobile, vehicle or object, the indemnity in the case of 
injury to any one person for any one accident being limited 
to Five thousand dollars ($5,000). In and by said policy 
said Hollingsworth was named and referred to as “A. G. 
Hollandsworth”. Said policy also provided, among other 
things, that said company would defend any suit brought on 
account of any such claim or claims, and that said policy 
holder, namely, said Hollandsworth, would furnish an ac¬ 
ceptable appeal bond when in the opinion of the company 
an appeal should be necessary or desirable, the company, 
in such case, to pay the premium for securing said bond. 

3. Pursuant to said policy, said company defended the 
said action so brought against the said Hollingsworth, and 
when the said judgment was recovered as aforesaid, said 
company required the said Hollingsworth to appeal and 
furnish a bond on appeal to operate as a supersedeas. 
5 4. At the time the said judgment was rendered, said 

Hollingsworth had no money to pay, or property out 
of which the same might be satisfied, and no means of rais¬ 
ing sufficient funds therefor. He was likewise without finan¬ 
cial means to obtain the required appeal bond unless he 
could furnish indemnity or collateral. At his instance and 
request, application was made to this defendant to become 
surety on said bond, with the understanding, and subject to 
the agreement that J. H. Lewman and I. Ray Carter, who 
-were attorneys-at-law representing the said Hollingsworth, 
should sign an indemnity agreement to indemnify and save 
harmless this defendant from any loss, cost, damage, or ex¬ 
pense which it might sustain, or incur, by reason of execut¬ 
ing the said bond. At the instance and request of the 
plaintiff, Harlin M. Steely and Harlin M. Steely, Jr., agreed 
to indemnify and save harmless the said Lewmah and 
Carter upon their said agreement of indemnity. Said plain- 
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tiff further agreed that inasmuch as the sole purpose of j 
making it possible for said Hollingsworth to give a bond 
was to enforce collection of said judgment against his in¬ 
surance carrier, Fort Dearborn Insurance Company, no 
liability would be asserted against this defendant, or action 
taken upon said bond on appeal. Pursuant to such under- 
standiug aiid agreement, this defendant executed said bond \ 
on appeal and the said several iiidemnity agreements were ! 
made and executed. 

5. As a result of due proceedings in that behalf, the said j 
judgment recovered by said plaintiff against the said Hol¬ 
lingsworth, as aforesaid, was affirmed by the Appellate 
Court in and for the Third District of the State of Illinois j 
on, to-wit, the 1st day of February, 1932, and the said judg¬ 
ment became, was and is final. Thereafter, on to-wit, the 
19th day of September, A. D., 1932, an action was brought 
in the name of said plaintiff against A. G. Hollingsworth 
and this defendant, in the Circuit Court of Vermillion i 
County, State of Illinois, upon said bond given by this 

defendant as aforesaid. While the judgment herein \ 
6 complained of was entered in said action against this 
defendant, it was a part of the said plan and agree¬ 
ment to collect from the insurance carrier of said Rollings- i 
worth the judgment recovered against him as aforesaid. \ 
This defendant is informed and believes that at the instance j 
and request of said plaintiff, her attorneys in said action j 
undertook to collect said judgment from the said insurance i 
company to the extent of Five thousand dollars ($5,000) 
thereof; that said insurance company ceased to operate, its j 
assets and property were taken over by Receivers, in pro¬ 
ceedings instituted against it, and no recovery has been i 
made upon said judgment. 

6. Since the entry of the said judgment mentioned and 
described in the complaint herein, one of the indemnitors of 
this defendant, namely, J. H. Lewman, departed this life, j 
and his estate has been administered. Harlin M. Steely, one ! 
of the indemnitors of the said Lewman and Carter, departed i 

j 

i 

I 


I 


6 


this life in the year 1935. Although this defendant has been 
engaged in business in Vermillion County, State of Illinois, 
continuously for more than twelve years, and has had an 
agent in said County upon whom process might be served, 
no demand was ever made upon it for the payment of the 
said alleged judgment, and no execution issued thereon. As 
a result of the delay and laches of said plaintiff, in attempt¬ 
ing to enforce her said claim, this defendant has been prej¬ 
udiced in its claim against its indemnitors, and against one 
of the said indemnitors, its rights may have been entirely 
lost. In addition, the death of one of the guarantors of said 
indemnitors, to-wit, the said Harlin M. Steely, approxi- 
mately nine years before this action was instituted, operates 
to prejudice the said indemnitors in seeking to recoup from 
him, or his estate. 

7. Defendant therefore says said plaintiff is precluded 
by her laches from maintaining this action, and by reason 
6f the said agreement not to enforce any claim against said 
bond executed by this defendant as aforesaid, she is with¬ 
out right to maintain this suit. 

7 Fourth Defense 

Said plaintiff is not the sole owner of said judgment, but 
this defendant is informed aoid believes that a sum equal to 
Twenty-five (25) per cent thereof is owned by Harlin M. 
Steely, Jr., who has served notice upon this defendant that 
he claims a lien on any amount which said plaintiff may 
recover on account of her judgment against the said A. G. 
Hollingsworth, for his services rendered in and about the 
prosecution of her said claim. 

BRANDENBURG & BRANDENBURG 

By LOUIS M. DENIT 

Attorneys for Defendant 
719 15th Street, N. W. 
Washington, D. C. 
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Filed Dec 29 1944 

8 Motion for Judgment for the Plaintiff on the 

Pleadings 

Conies now the plaintiff, Ada Smoot, by her attorney and 
moves this Court to enter a judgment for the plaintiff on 
the pleadings herein, and as reason therefore says: 

1. The defenses contained in the answer of the defendant 
fail to state a good defense to the action herein. 

2. The answer of the defendant is a nullity in that it fails 
to comply with Rule 11 of the Rules of Civil Procedure of 
the District Court of the United States for the District of 
Columbia. 

STANLEY H. KAMEROW 
1010 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

9 Filed Dec 29 1944 

Affidavit of Plaintiff 

District of Columbia, ss: 

Ada Smoot, being first duly sworn upon oath deposes and 
says that she is the plaintiff herein and makes this affidavit 
in support of her motion for a judgment for the plaintiff on 
the pleadings. In 1930 your affiant retained Harlin M. 
Steely and Harlin M. Steely, Jr. to represent her claim for 
injuries arising out of an automobile accident on February 
11, 1930. Said attorneys agreed to take her case upon a 
contingent fee basis of 25%, it being understood that they 
would receive a sum equal to 25 % of any amount collected 
for her. Over 12 years ago they obtained a judgment 
against the defendant herein in the amount of $7993.75 and 
* although the defendant herein has been well able to pay 
said judgment during the entire period since it was obtained, 
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her attorneys have failed to make any effort to effectuate 
• the collection of the same. 

ADA SMOOT 

Subscribed and sworn to before me this 29th dav of De- 
cember, 1944. 

MABEL L. CLOPTON 
(Seal) Notary Public 

• *•#•*•••• 

10 Filed Jan 11 1945 

Motion to Enjoin Defendant From Proceeding in the State 

of Illinois 

Comes now the plaintiff, Ada Smoot, by her attorney, and 
moves this Court to enjoin the defendant herein from pro¬ 
ceeding in the Circuit Court, Vermillion County, Illinois, 
in case No. Equity 25649, and as reason therefore says: 

1. That this Court has first jurisdiction over the subject 
matter and over the parties, and the defendant herein is 
trying to vest jurisdiction in said subject matter in another 
Court. 

2. That the defendant is attempting to obtain jurisdiction 
over the plaintiff herein in the Circuit Court of Vermillion 
County, Illinois through service by publication, which ser¬ 
vice violates the due process clause of the United States 
Constitution. 

STANLEY H. KAMEROW 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 

• ••••••••• 
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11 Filed Jan 11 1945 

Exhibit “A” 

i 

In the Circuit Court. 

| 

In Equity. No. 25649. 

i 

I 

State of Illinois 

i 

Vermillion County, ss. 

A. G. Hollingsworth, Harlin M. Steely, Jr., and In¬ 
demnity Insurance Company of North America, j 

Plaintiffs, 

v. 

Ada Smoot, Defendant. 

Complaint I 

Now come the plaintiffs, A. G. Hollingsworth, Harlin 
Steely, Jr., and Indemnity Insurance Company of Norfh 
America, by Bookwalter, Carter and Gunn, their attorney^, 
and for cause of action against the defendant, allege: 

1. That the plaintiff, Harlin M. Steely, Jr., together with 
his father, H. M. Steely, were employed as attorneys to 
represent the defendant, Ada Smoot, in a personal injury 
cause of action against the plaintiff, A. G. Hollingsworth, 
because of certain injuries sustained by said Ada Smoot 
by the automobile of said A. G. Hollingsworth, driven by 
the son of the said A. G. Hollingsworth; that said Ad|a 
Smoot by and through her attorneys, Steely and Steely 
aforesaid, did file a suit against the said A. G. Hollings¬ 
worth in the Circuit Court of Vermilion County, Illinois, 
and after a trial of said cause secured a verdict and judg¬ 
ment was entered against the said A. G. Hollingsvrorth iji 
the amount of $7500.00, on June 23,1931. 

2. That at said time the said A. G. Hollingsw’orth did not 
have any property subject to execution, but was the owner 

of a liability insurance policy issued by the Ft. Dear- 

12 born Insurance Company, which company had de¬ 
fended the suit against the said A. G. Hollingsworth ; 


i 
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that because of the fact that the said A. G. Hollingsworth 
possessed no property subject to execution and sale the 
only apparent chance of collecting said judgment in behalf 
of defendant, Ada Smoot, was through recovery upon the 
liability insurance policy issued by the Ft. Dearborn Insur¬ 
ance Company, above mentioned. 

3. That said policy of insurance issued by the said Ft. 
Dearborn Insurance Company contained a provision that 
said Insurance Company would be relieved from liability 
in the event it decided to appeal a case in which judgment 
was rendered against it, unless the insured would furnish 
the appeal bond required to perfect such appeal; that said 
Ft. Dearborn Insurance Company did demand of said A. G. 
Hollingsworth that he supply such appeal bond, but because 
of the financial standing of the said A. G. Hollingsworth 
he was unahle to secure the issuance of such an appeal bond. 

4. That thereupon the said Ada Smoot did instruct and 
authorize the plaintiff, Harlin M. Steely, Jr., to enter into 
an arrangement with said A. G. Hollingsworth to assist him 
in procuring a satisfactory appeal bond in order to prevent 
said Ft. Dearborn Insurance from escaping from its lia¬ 
bility under such liability insurance policy. 

5. That the said Ada Smoot did thereupon enter into an 
agreement with the plaintiff, Indemnity Insurance Com¬ 
pany of North America and A. G. Hollingsworth, wherein 
she agreed that if said Indemnity Insurance Company of 
North America and A. G. Hollingsworth would execute an 
appeal bond that the said Ada Smoot would not thereafter 
enforce collection of such judgment in the event of its af¬ 
firmance, from said Indemnity Insurance Company or from 
said A. G. Hollingsworth, but would rely solely upon her 
remedy against the insurance policy issued by the Ft. Dear¬ 
born Insurance Company. 

13 6. That in order to secure the issuance of said 

policy the Indemnity Insurance Company of North 
America required the execution of an indemnity agreement 
by other persons than said A. G. Hollingsworth, and that 
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H. M. Steely and the plaintiff, Harlin M. Steely, Jr., did 
thereupon enter into an agreement with the defendant Ada 
Smoot, that H. M. Steely and the plaintiff, Harlin M. Steely, 
Jr., would personally secure a satisfactory indemnitor jto 
sign said bond with said A. G. Hollingsworth and that he, 
Harlin M. Steely, Jr., and H. M. Steely would personally 
indemnify and save said indemnitor harmless from any loss 
or liability upon said bond in order to induce such indemni¬ 
tors to assume such liability, and that in consideration pf 
such facts the said Ada Smoot did thereupon agree never 
to enforce a liability upon said appeal bond or against said 
A. G. Hollingsworth, but to rely solely upon the remedy 
against the insurance policy issued by the Ft. Dearborn 
Insurance Company. 

7. That thereafter the Indemnity Insurance Company pf 
North America and A. G. Hollingsworth did execute an 
appeal bond and the plaintiff Harlin M. Steely, Jr., together 
with H. M. Steely, did enter into an agreement indemnifying 
the indemnitors upon such appeal bond, all in accordance 
with and in reliance upon said agreement with the defen¬ 
dant, Ada Smoot, to the effect that she would not enforce 
a liability upon said bond, and would save the plaintiff, 
Harlin M. Steely, Jr., and H. M. Steely harmless in respect 

to the liabilitv thev so assumed. 

* * 

8. That thereafter an appeal was taken from said judg¬ 
ment in the Circuit Court of Vermilion County, Illinois, to 
the Appellate Court for the Third District, which court 
affirmed said judgment and said judgment thereafter be¬ 
came final. 

i 

9. That thereafter the said Ada Smoot, by her attorney^, 
Steely and Steely, filed in the Circuit Court of Vermilioh 

County, Illinois, her action in debt upon such appepl 
14 bond to secure a judgment thereunder, in order tp 
assist in the collection of such claim against the Ft. 
Dearborn Insurance Company, which said judgment wa$ 
entered without contest upon the part of the plaintiffs, In¬ 
demnity Insurance Company of North America and A. G. 


i 

i 

i 
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Hollingsworth, upon the express understanding and agree¬ 
ment on the part of the said Ada Smoot that no execution 
would be issued upon said judgment, nor any effort be 
made to collect the same, but that the same should remain 
merely a record as to the amount of the claim of the said 
Ada Smoot, to assist in the enforcement of her judgment 
against the Ft. Dearborn Insurance Company; that said 
judgment was thereupon entered in said action against the 
plaintiffs, Indemnity Insurance Company of North Amer¬ 
ica, and A. G. Hollingsworth, on the 5th day of October, 
1932, in the amount of Seven Thousand Nine Hundred 
Ninety-three and 75/100 Dollars ($7993.75) which judgment 
has remained of record in Judgment Docket “Z” page 78 in 
the records of the Circuit Court of Vermilion County, Illi¬ 
nois, since that date, without issuance of execution. 

10. That said judgment entered against the Indemnity 
Insurance Company of North America and the plaintiff, A. 
G. Hollingsworth, has fully served the purpose for which 
the same w~as entered and under the agreement between the 
plaintiffs and the defendant, Ada Smoot; that said judg¬ 
ment does not, in fact, constitute a valid judgment or lien 
against the plaintiffs and the same should be vacated and 
set aside; that the defendant, Ada Smoot, in violation of her 
agreements with the plaintiffs under which said bond was 
issued and said judgment was entered has, since made at¬ 
tempts to issue executions upon said judgment against the 
Indemnity Insurance Company of North America and plain¬ 
tiffs are informed that the defendant Ada Smoot, now in 
violation of her said agreement, is endeavoring to enforce 
a liability in said judgment in a foreign jurisdiction, or 
otherwise wrongfully enforce collection of said judgment. 

11. That the said judgment under the agreement between 
the parties above alleged, is not, in fact, a valid and 

15 binding judgment, and is not in equity enforcible 
against the judgment debtors and the attempt by the 
defendant, Ada Smoot, to enforce said judgment is a viola¬ 
tion of the agreement between the parties hereto pursuant 
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to which said judgment was entered; that unless said judg-! 
ment is cancelled and declared void and of no effect and 
expunged from the records of the Circuit Court of Ver¬ 
milion County, Illinois, said Ada Smoot may assign said 
agreement to an innocent purchaser or may wTOngfully en- j 
force said judgment in a foreign jurisdiction as a good and 
valid judgment and cause great and irreparable injury to j 
the plaintiffs. 

Wherefore the plaintiffs respectfully pray that a judg¬ 
ment and decree may be entered herein vacating and setting j 
aside said judgment herein referred to and declaring the j 
same to be void and of no force and effect and expunging '■ 
the same from the records and for such other and further 
relief as to the Court may seem necessary and proper under j 
the circumstances. 

A. G. HOLLINGSWORTH (Signed) | 
HARLIN H. STEELY, JR. (Signed) 
INDEMNITY INSURANCE 
COMPANY OF NORTH ' 

AMERICA (Signed) j 

Plaintiffs 

BENJAMIN I. NORWOOD, JR. and 
BOOKWALTER, CARTER AND GUNN, 

First National Bank Building, 

Danville, Illinois. 

7 # 

Attorneys for Plaintiffs. 

i 


i 

i 
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Filed Jan 11 1945 


Exhibit “B” 

Notice of Publication 

A. G. Hollingsworth, et al, Plaintiff v. Ada Smoot, de¬ 
fendant. 

State of Illinois, Vermilion County, ss. 

In the Circuit Court. 

Civil action in Equity. 

No. 25649. 

Affidavit showing that the defendant, Ada Smoot, has 
gone out of this State and on due inquiry cannot be found, 
so that process cannot be served upon said defendant, hav¬ 
ing been filed in the office of the Clerk of this court, notice 
is therefore, hereby given to said above defendant that the 
plaintiff in the above entitled cause filed their complaint in 
said cause on the 19th day of December, 1944, and that said 
action is now pending and undetermined in said court, and 
that you, the said above named defendant, must file your 
appearance in said action on or before the 1st Monday in 
the month of February, 1945, and in the event that you fail 
to do so default may be entered against you on the follow¬ 
ing Tuesday or any day thereafter. 

ALBERT D. ALKIRE, 

Clerk of said Court. 

BOOKWALTER, CARTER & GUNN, 

Attorneys 

Danville, IlKnois 
—779—Dec. 19-26. Jan. 2. 
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17 Filed Jan 29 1945 

Order for Judgment on the Pleadings 

This cause coming on to be heard upon the motion fo;r 
judgment on the pleadings filed herein, it is by the Couijt 
this 29th day of January, 1945, 

Ordered, that the motion for judgment on the pleadings 
be, and the same hereby is, granted, and that the plaintiff 
have judgment against the defendant, Indemnity Insurance 
Company of North America, A Corporation, in the sum of 
$7993.75, plus interest from October 5, 1932, at the rate of 
six per cent per annum, and costs. 

By the Court: 

DANIEL W. 0 ’DONOGHUE 
Justice 

j 

i 

18 Filed Jan 29 1945 

j 

Order Enjoining Defendant From Proceeding in Illinois | 

This cause coming on to be heard upon the motion of 
plaintiff to enjoin the defendant from proceeding in the 
State of Illinois, the complaint and answer thereto, and }t 
appearing to the Court that the plaintiff on the 5th day of 
October, 1932, obtained a judgment against the defendant 
in the amount of $7993.75, in the Circuit Court of Vermilion 
County, Illinois, Debt No. 28690, and that said judgment 
has not been satisfied and that this suit has been filed oh 
that judgment on September, 16, 1944, and that on Decem¬ 
ber 19,1944, a suit Equity No. 25649, was filed in the Circuit 
Court of Vermilion County, Illinois, to set aside the judg¬ 
ment of October 5, 1932, in which suit the defendant hereip 
is a party plaintiff and which suit raises the same issues of 
fact as the suit filed herein, and that the defendant herein 
attempted to obtain service against the plaintiff herein by 
publication, that the attempted service against the plaintiff 
herein in the Illinois case is in violation of the 14th Amenct- 


i 

i 

i 

i 

i 
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ment of the United States Constitution and that this Court 
first obtained jurisdiction of the parties and subject matter, 
it is by the Court this 29th day of January, 1945, 

19 Ordered that the defendant, Indemnity Insurance 
Company of North America, a corporation, be, and it 
hereby is, restrained and enjoined from in any way pro¬ 
ceeding in Equity Case No. 25649, in the Circuit Court of 
Vermilion County, Illinois, until there has been a final de¬ 
termination of this cause and the said defendant is further 
restrained and enjoined from in any way recognizing or 
honoring any judgment that may be entered on behalf of 
any other parties in Equity Case No. 25649, in the Circuit 
Court of Vermilion County, Illinois, insofar as it may in¬ 
terfere with plaintiff’s rights in this cause. 

By the Court: 

DANIEL W. O’DONOGHUE 
Justice 

• ••••••••• 
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United States Court of Appeals 

for the District of Columbia 


No. 8991 


INDEMNITY INSURANCE COMPANY OF NORTH ! 
AMERICA, a foreign corporation, 

Appellant 

i 

i 

v. 

ADA SMOOT, Appellee 


APPEAL FROM THE DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 

Summary of Argument. 

i 

1. The District Court having first acquired jurisdiction! 
of the parties and subject matter of the present suit had! 
full power to enjoin appellant from proceeding in Illinois 
in a suit filed by appellant subsequent to the filing of the 
suit in the District Court. 

2. Appellee in filing the suit in the District Court fol¬ 
lowed the procedure set forth in the Illinois statute. 

3. Appellee having filed suit within the statutory period 
cannot be guilty of laches, especially in view of the fact that! 

appellant has known for the past thirteen years that a judg-| 

i 

ment has existed against it and has taken no steps to havej 
such judgment vacated. 


! 


i 








4. The original judgment entered in the Illinois Coui i 
which had competent jurisdiction over the parties is conclu¬ 
sive not only as to mailers which were actually in issue and 
decided in that sail, but also a> to other issues which the 
parties might have litigated and which might have been de¬ 
cided as incident to or essentially connected with the sub¬ 
ject matter of tile litigation within the purview of the orig¬ 
inal action. 

Argument. 

1 . 

1 This is a suit that was tiled by appellee in the Court below 
on September lb, 1944 asking for a judgment against the 
appellant for $7993.75, plus interest and costs. The suit 
was based upon a judgment in the above amount obtained 
by the appellee against the appellant in the Circuit Court 
of Vermilion County, Illinois on October 5, 1932. After the 
appellant had tiled its answer, appellee tiled two motions. 
One was a motion for judgment for the plaintiff on the 
pleadings, and the other was a motion to enjoin the defend¬ 
ant from proceeding in the State of Illinois with a suit which 
it had tiled there on January 11, 1945. The Court below 
granted both of appellee's motions. A judgment in the 
amount of $7993.75 was entered in favor of the appellee 
against the appellant and the appellant was enjoined from 
proceeding with or recognizing the action which it had filed 
in the State of Illinois on January 11, 1945. Ignoring the 
injunction of the Court below, which was signed on the 
29th day of January, 1945, the appellant proceeded with its 
new action in the Illinois Court, and on February 6, 1945 
that Court (after obtaining service by publication) vacated 
the judgment entered in 1932 (Appellant’s Brief, p. 11). In 
this connection it is \ery interesting to note that one of the 
plaintiffs in the Illinois case was appellee's Attorney in 
obtaining the judgment in 1932; he is now a Judge of a 
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i 

i 

i 

Court of Record in the very County in which the judgment 
was vacated. 

It is well settled that where a Court acquires jurisdic¬ 
tion over a cause, any action instituted in another district 1 
involving the same parties and the same issues, is to be! 
stayed pending final determination of the action originally 
brought. In such a situation, the Court in which the first! 
action is instituted should, upon application, enjoin the 
further prosecution of the second action. 

The jurisdiction which first attaches is to be protected' 
on application to either court. The court in which the first, 
or principal action is instituted can and should protect its 
own jurisdiction, and avoid subjecting both the adverse i 
party and the judicial system to unnecessary litigation, by 
enjoining the further prosecution of other actions else¬ 
where. Courts in which subsidiarv actions are brought i 
are, for the same reasons and purposes, required to stay 
further proceedings thereon until the final determination of 
the principal action. 

Crosley Corporation v. Hazeltine Corp., 122 F. | 
(2d) 925 (C. C. A. 3rd) cert. den. 315 U. S. 813. 

Cresta Blanca Wine Co., Inc. v. Eastern Wine Co., ' 
143 F. (2d) 1012 (C. C. A. 2nd). 

Milwaukee Gas Specialty Co. v. Mercoid Corp., 104 
F. (2d) 589-592 (C. C. A. 7). j 

Crosley Corporation v. W estinghouse Electric <t- j 
Mfg. Co., 130 F. (2d) 474, 475 (C. C. A. 3rd), ! 
cert. den. 317 U. S. 681. 

i 

Apparently this appellant has no compunction about stat- j 
ing to this Court in its Brief that it has completely disre¬ 
garded the injunction issued by Mr. Justice O'Donahue and j 
has thus already accomplished precisely what the Judge 
below sought to prevent. 

These actions apparently instigated and condoned by ap¬ 
pellant have so prejudiced the rights of this appellee that 

I 

i 

i 

i 

I 

i 
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should this Court now reverse the judgment heretofore en¬ 
tered in the Court below, appellee will be precluded from 
proceeding, as she will be faced with the results of the ac¬ 
tion taken in violation of the order of the Court below. 

Appellant relies upon Section 265, Judicial Code; 28 
U. S. C. A., 379 (Appellant s Brief, p. 5). This statute and 
the cases in support thereof cited by appellant does not ap¬ 
ply, as this case comes within the well recognized exception 
to the statute. The cases are unanimous in holding that 
where the injunctive process of a Federal Court is invoked 
to protect its own jurisdiction, Section 28 U. S. C. A. 379 
does not apply. 

French v. Hay, (Dist. Col. 1875) 89 U. S. 250, 22 
Wall 231, 22 L. Ed. 799. 


Dietzsch v. lluidekoper, 1U3 U. S. 494,26 L. Ed. 497. 

Western Fruit (Irowers c. U. S., 124 F. (2d) 381. 
i An actual reading of the cases cited by the appellant will 
show that none of them bear out appellant’s contentions, 
but in fact might well be cited in support of the arguments 
of the appellee. 

i The Ilyattsvdle Building Assn, case and the llerfurth 
case relied on by appellant both involved situations where 
the suit was first instituted in the state court and this Court 
correctly refused to thereafter enjoin the parties. The 
Carey case relied on by appellant involves a suit which was 
filed almost live years after a similar suit had been filed in 
another jurisdiction. 

In the IJarlau case, cited by the appellant, this Court very 
clearly stated that the statute involved applies only where 
the state court first acquired jurisdiction. Mr. Justice Van 
Orsdel citing from the case of Bonzi v. Fessenden, et al., 
258 U. S. 254, says: 

“The chief rule which preserves our two systems 
of courts from actual conflict of jurisdiction is that the 
i court which first takes the subject matter of a litigation 
into its control, whether this be person or property, 
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must be permitted to exhaust its rem-.-dy, to attaih 
which it assumed control, before the other court shall 
attempt to take it for its purpose. 

“It follows, therefore, that the Illinois court having 
first acquired jurisdiction of the parties and subject 
matter of the present suit, ‘must be permitted to ex¬ 
haust its remedy' before the court here would in any 
event have jurisdiction to proceed.’’ 

Of course, in the instant case the District Court first acr 
quired jurisdiction over the subject matter and it was inf 
until some time after appellant here was served that a new 
suit was filed in the Illinois Court. 

I 

Argument. 

2. I 

i 

This suit is founded upon an Illinois statute (Code of 
Laws State of Illinois, Sec. 83-24b, July 13, 1939). AppelH 
lant has cited this statute in its Brief Lut the citation of ap-| 
pellant is slightly in error. The statute is as follows: 

“Judgments in any Court of Kecord in this State may 
be revived by scire facias, or by ordinary civil action 
in lieu of scire facias as provided by the Civil Practices; 
Act, and all existing and future amendments thereto, 
or a civil action may be brought thereon within 20 years i 

next after the date of such judgment and not after;! 

• * # ?> 

Section 12-203 of the District of Columbia Code provides! 
as follows: 

“Every action upon the judgment or decree render- ; 
ed in any State or territory of the United States or in 
any foreign country shall be barred if by the laws of j 
such state, territory, or foreign country such action ; 
w^ould there be barred and the judgment or decree be j 
incapable of being otherwise in force there.” 

It can thus be seen that under the statute the judgment 
creditor in Illinois lias one of several choices in proceeding 
upon a judgment which has expired. In the instant case j 
we are interested only in the one clause which very definite- ; 
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ly states, “ or a civil action may be brought thereon within 
20 years next after tJie date of such judgment and not af¬ 
ter 

Argument. 

3. 


Appellant attempts to argue tlie rather novel point that 
even though a statute of limitations may provide a 20 year 
period, it is incumbent upon a claimant to immediately ex¬ 
ercise his rights, or he will be guilty of laches. In its argu¬ 
ment, appellant blandly disregards the fact that it had full 
knowledge of the fact, for a period of approximately 14 
years, that a judgment existed against it because of the 
rather weird circumstances which it sets up by way of de¬ 
fense. It appears that if anyone has been guilty of laches 
in this case, it certainly has not been the appellee, who can 
definitely look to a statute of limitations which allows her 
20 years within which to file suit, but the appellant, who, 
under his own statements of the facts must have known 
many years ago that the purpose for which the judgment is 
alleged to have been entered, had long since failed. How 
can he explain away this great lapse of time which has oc¬ 
curred since he must have known that the little scheme, 
which he alleges to exist, could no longer possibly have any 
effect. 

Appellee's action in this case is in the nature of an ac¬ 
tion at law and if the rule proposed by appellant were to 
be applied in the instant case then the statute of limitations 
would be nullified in every instance. For example, although 
the statute of limitations on a contract under seal in the 
District of Columbia is 12 years, the defendant in such an 
action would come before the Court with the argument that 
the suit instead of being filed within five years could have 
been filed within one year and that therefore the plaintiff 
was guilty of laches barring his claim. It is hardly neces- 
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sary to elaborate on the chaotic condition which would re¬ 
sult from such a rule. 

i 

Argument. 

4 * ! 

Appellant attempted in the Court below to set up as its 
defense, a defense which would have been properly admis¬ 
sible in the original Illinois case in 1932. This defense, if 
entered in the Illinois case, would if proven have been a good 
defense and would have prevented the appellee from obtain¬ 
ing her judgment in 1932. The defense was not entered ip 
the Illinois Court and no appeal was taken from the judg¬ 
ment of that Court. Appellant, however, now attempts to 
set up a defense which it had available to it in the original 
action in 1932. Therefore, the judgment of the Illinois 
Court in 1932 is as conclusive so far as this proceeding is 
concerned as though the defense never existed. 

A clear statement covering this point appears at 34 C. jj. 
1135: | 

“A judgment rendered in another state by a court 
having competent jurisdiction is conclusive not only a$ 
to matters which were actually in issue and decided iii 
that suit or which were necessarily implied in or to be 
inferred from the judgment in the sense that the judg+ 
ment could not have been rendered without the find! 
ing or determination of such matters, but also as to 
other matters which the parties might have litigated 
and which might have been decided as incident to or es\ 
sentiallg connected with the subject matter of the liti -j 
gation within the purview of the original action, either^ 
as a matter of claim or of defense.'’ (Italics supplied.) 

If there was actually no obligation upon the appellant to 
pay the amount claimed in the suit filed in the Illinois 
Court, then it was the duty of the appellant to so state in its 
defense of said action and where the defendant failed to 
come in and set up what was actually a good and valid Me^ 
fense to said action, then the defendant will be precluded 


i 
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from now setting up such defense which is in effect a col¬ 
lateral attack upon the judgment itself. 

Mr. Justice Field speaking for the Supreme Court said: 

“It (judgment) is a finality as to the claim or de¬ 
mand in controversy, concluding parties and those in 
privity with them, not only as to every matter which 
was offered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter which 
might have been offered for that purpose. Thus, for 
example, a judgment rendered upon a promissory note 
is conclusive as to tye validity of tlie instrument and 
the ahiounV due upon* it, although it be subsequently 
alleged that .perfect-tjefenses actually existed, of which 
no proof was offered",^ueh’as forgery, want of consid¬ 
eration, or payment. If such defenses were not pre¬ 
sented in the action, and established by competent evi¬ 
dence, the subsequent alirgal ion of their existence is of 
no legal consequence. The judgment is as conclusive, 
so far as future proceedings at law are concerned, as 
though the defenses never existed. The language, there¬ 
fore, which is so often used, that a judgment estops not 
onlv as to everv ground of recovery or defense actuallv 
presented in the action, but also as to every ground 
which might have been presented, is strictly accurate, 
when applied to the demand or claim in controversy. 
Such demand or claim, having passed into judgment 
cannot again be brought into litigation between the 
parties in proceedings at law upon any ground what¬ 
ever.’* (Italics supplied.) Cromwell v. County of Sac, 
94 U. S. 351. 


Conclusion. 

It is respectfully submitted that the action of the Trial 
Court in granting appellee's motion for judgment and in 
granting appellee’s motion for an injunction was correct 
and the judgment of the Trial Court should be affirmed. 

STANLEY H. KAMEROW, 

1010 Vermont Avc., N. W., 

0 Washington, D. C., 

Attorney for Appellee. 



